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land registry

Land Registration Act 2002

deed of release OF RIGHTS TO LIGHT AND AIR

	Administrative area
	:
	

	Title numbers
	:
	

	Property
	:
	

	Adjoining Property
	
	

	Date
	:
	


PARTIES

(1) [                                                              ] (incorporated and registered in England and Wales under company registration number [                      ]), the registered office of which is at [                                     ] (the "Adjoining Owner"); [and]
(2) [[                                                              ] (incorporated and registered in England and Wales under company registration number [                      ]), the registered office of which is at [                                     ] (the "Adjoining Tenant"); [and]]
(3) [[                                                              ] (incorporated and registered in England and Wales under company registration number [                      ]), the registered office of which is at [                                     ] (the "Mortgagee"); and]
(4) [                                                              ] (incorporated and registered in England and Wales under company registration number [                      ]), the registered office of which is at [                                     ] (the "Development Owner").
RECITALS

(A) The Adjoining Owner is the owner of the Adjoining Property.

(B) [The Adjoining Tenant is tenant of [part of] the Adjoining Property holding under the terms of the Lease.]
(C) [The Mortgagee has the benefit of a legal charge over the [Adjoining Property/Lease].]
(D) The Development Owner is the owner of the Property.

(E) The Adjoining Owner, [the Adjoining Tenant] [the Mortgagee] (each in respect of its respective interest in the Adjoining Property) have agreed to enter into this deed with the Development Owner to release and extinguish the Rights to the extent required to enable the Development Owner to carry out a Development.

IT IS AGREED AS FOLLOWS:

1. DEFINITIONS

In this deed and in the recitals to it, unless the context otherwise requires, the following words and phrases have the following meanings:
"Adjoining Property"

the [freehold][leasehold] land known as [                                           ] as it is registered at the Land Registry with [good leasehold] [title absolute] under title number [                           ];

and the expression includes any additional land or additional interest in land (whether freehold or leasehold) which may be owned or acquired by the Adjoining Owner [or the Adjoining Tenant (as the case may be)];

"Adjoining Owner"

the [first] party to this deed as the owner for the time being of the Adjoining Property, which expression includes its successors in title to the Adjoining Property and those claiming in trust for the Adjoining Owner;

["Adjoining Tenant"

the second party to this deed as the tenant in whom the term of the Lease is for the time being vested, which expression includes its successors in title to the Lease;]

"Agreed Profile"

the extent of the permitted profile of a Development as shown on the Plan[s], which may be constructed on the Property and in respect of which the Rights are released pursuant to this deed;
"Development"

the construction on the Property (or on some part of it) of [a building] [buildings] which [does] [do] not exceed at any point the limits of the Agreed Profile; 

"Development Owner"

the party of the [fourth] part as the owner for the time being of the Property, which expression includes its successors in title to the Property and those claiming through, under or in trust for the Development Owner;

"Independent Person"
an independent person appointed in accordance with clause [8], to act as an expert;

["Lease"

a [lease][underlease][sub-underlease] of [the Adjoining Property (or some part of it)] dated [                                ] and made between (1) [                                                     ] and (2) the Adjoining Tenant;]
["Mortgagee"

the [third] party to this deed;]
"Plan[s]"

the plan[s] annexed to this deed and listed in the Schedule;
"Property"

the [freehold][leasehold] land known as [                                           ] as it is registered at the Land Registry with [good leasehold] [title absolute] under title number [                           ], as shown (for the purpose of identification only) edged [red] on Plan [                        ];

and the expression includes any additional land
 or additional interest in land (whether freehold or leasehold) within the area shown edged [blue] on Plan [                        ], which may be owned or acquired for and in respect of a Development;

"Rights"

the rights to light and air appertaining or reputed to appertain to the Adjoining Property, which, immediately before this deed, benefited the Adjoining Property and burdened the Property;
["Schedule of Condition"

a schedule of condition to be prepared by the Surveyor to record the state and condition of the building on the Adjoining Property as it is before commencement of a Development];
["Surveyor"

a person who is suitably qualified to prepare the Schedule of Condition;]
"VAT"

value added tax or any similar tax from time to time replacing it or performing a similar fiscal function;

"Working Day"

a day (except for Saturday or Sunday) on which clearing banks in the City of London are (or would be but for a strike, lock‑out or other stoppage affecting a particular bank or banks generally) open during banking hours.
2. INTERPRETATION

2.1 In this deed:

2.1.1 the table of contents and clause headings are for reference only and do not affect its construction;

2.1.2 the words "include" and "including" are deemed to be followed by the words "without limitation";

2.1.3 general words introduced by the word "other" do not have a restrictive meaning by reason of being preceded by words indicating a particular class of acts, things or matters;

2.1.4 obligations owed by or to more than one person are owed by or to them jointly and severally;

2.1.5 the masculine includes the feminine and vice versa; and

2.1.6 words in the singular include the plural and vice versa.

2.2 In this deed, unless otherwise specified:

2.2.1 a reference to legislation is a reference to all legislation having effect in the United Kingdom, including directives, decisions and regulations of the Council or Commission of the European Union, Acts of Parliament, orders, regulations, consents, licences, notices and bye-laws made or granted under any Act of Parliament or directive, decision or regulation of the Council or Commission of the European Union, or made or granted by a local authority or by a court of competent jurisdiction and any approved Codes of Practice issued by a statutory body;

2.2.2 a reference to particular legislation is a reference to that legislation as amended, consolidated or re‑enacted from time to time and to all subordinate legislation made under it from time to time;

2.2.3 a reference to a person includes an individual, corporation, company, firm, partnership or government body or agency, whether or not legally capable of holding land; and

2.2.4 a reference to a clause or Schedule or appendix is a reference to a clause or sub‑clause of or a Schedule or appendix to this deed.

2.3 In this deed:

2.3.1 an obligation of any party not to do something includes an obligation not to cause or allow that thing to be done;

2.3.2 a reference to an act or to any act or omission of any party includes any act or any act or omission of any other person at the Adjoining Property or the Property (as the case may be) with (as the case may be) the Adjoining Owner's [or the Adjoining Tenant's] [or] the Development Owner's express or implied authority;

2.3.3 a reference to the consent or approval means the prior consent in writing of the relevant party, signed by or on behalf of the relevant party; and

2.3.4 unless otherwise specified, references to property include any part of that property.

3. CONSIDERATION FOR THE RELEASE OF RIGHTS

3.1 In consideration of the payment [on the date of this deed] of the sum of £[●] by the Development Owner to the Adjoining Owner [and the Adjoining Tenant], paid as to:

3.1.1 [                                       ] [plus VAT of [                           ]] to the Adjoining Owner (receipt of which the Adjoining Owner acknowledges); [and

3.1.2 [                                       ] [plus VAT of [                           ]] to the Adjoining Tenant (receipt of which the Adjoining Tenant acknowledges);]

[and in consideration of the reciprocal release of rights given by the Development Owner to the Adjoining Owner [and the Adjoining Tenant] in clause 6;]
the Adjoining Owner [has][and the Adjoining Tenant have] given the release and surrender of Rights to the extent provided in clause 4.

3.2 The consideration given by the Development Owner for the release and surrender under clause 3.1 is accepted by the Adjoining Owner [and the Adjoining Tenant respectively] in full and final settlement of any claim against the Development Owner on behalf of [itself] [themselves] in respect of any loss of, or interference with, the Rights to the extent of the Agreed Profile.

4. RELEASE

4.1 The Adjoining Owner [and the Adjoining Tenant (each in respect of their respective interest in the Adjoining Property,] for [itself] [themselves] and [its] [their respective] successors in title and [, in the case of the Adjoining Owner,] for those claiming in trust for the Adjoining Owner, now release[s] and surrender[s] with full title guarantee the Rights to the intent that they now be extinguished, and agree that no rights to light and air can be acquired by prescription
, but so far only as they would otherwise be infringed by a Development within the limits of the Agreed Profile.

4.2 Rights beyond the limits of the Agreed Profile are retained by the Adjoining Owner [and the Adjoining Tenant].

5. WARRANTIES

5.1 The Adjoining Owner [and the Adjoining Tenant] warrant[s] to the Development Owner as follows that:

5.1.1 [there is no other party with any proprietary interest in the Adjoining Property who should now be joined as a party to this deed to give an effectual release in the terms of clause 4;]
5.1.2 [all such consents, as are required, have been obtained and supplied to the Development Owner]; or

[no third party consents [(with the exception of the consent of the Mortgagee given by this deed)] are required:

(a) to permit the Adjoining Owner [and the Adjoining Tenant (respectively)] to enter into this deed; or 

(b) to this deed being registered at the Land Registry in accordance with clause 12;]
5.1.3 [it][they] [does][do] not own any additional property (whether freehold or leasehold) which benefits from rights to light or air that would or might interfere with the ability of the Development Owner to carry out a Development within the limits of the Agreed Profile.

5.2 [The Adjoining Owner [and the Adjoining Tenant] shall indemnify the Development Owner from and against any costs, claims, demands, damages, expenses, actions, proceedings or other losses suffered by the Development Owner arising out of the breach of any of the warranties given on [its][their respective] part[s] in clause 5.1.]

6. [RECIPROCAL RELEASE OF RIGHTS OVER THE ADJOINING PROPERTY

The Development Owner, for itself and its successors in title to the Property and those claiming [through, under or] in trust for the Development Owner, now releases and surrenders with full title guarantee such rights of light and air as may be enjoyed by the Property over the Adjoining Property to the intent that they now be extinguished, but so far only as they would otherwise be infringed by a development of the Adjoining Property within limits as to height, angles of light and profile as are reciprocally equivalent to the Agreed Profile.]

7. [CONDUCT BEFORE AND DURING DEVELOPMENT
 
7.1 Schedule of Condition

7.1.1 The Adjoining Owner [, the Adjoining Tenant] and the Development Owner (each acting reasonably) shall, before the commencement of a Development
, appoint the Surveyor to prepare the Schedule of Condition at the reasonable cost of the Development Owner.

7.1.2 If the parties cannot agree on the identity of the Surveyor, he shall be appointed (on the application of any party) by the President from time to time of the Royal Institution of Chartered Surveyors.

7.2 During carrying out of the Development
If the Development Owner carries out a Development, it shall use its endeavours to procure that the contractors engaged in connection with the Development shall:

7.2.1 carry out and complete the Development in accordance with good building practice and with due regard to modern standards of construction and workmanship, so as to minimise so far as reasonably practicable nuisance, noise, dust or vibration caused to the Adjoining Property; and

7.2.2 make good as soon as reasonably practicable all physical damage caused to the Adjoining Property or the building on the Adjoining Property as at the date of this deed by the carrying out of the construction works of the Development, so as to restore the building on the Adjoining Property at least to the state and condition as evidenced by the Schedule of Condition.]
8. DISPUTES

8.1 Determination by an Independent Person
8.1.1 In the case of any dispute or difference between the parties to this deed relating to the conduct of the parties or other matters in this deed, it shall be referred to an Independent Person under this clause 8.
8.1.2 The dispute or difference shall, if a party so requires at any time by notice to be served on the others (the "Determination Notice"), be referred to and determined by an independent person (the "Independent Person") who has been qualified for not less than 10 years in respect of, and who is a specialist in, the general subject matter of the dispute.
8.1.3 If the parties cannot agree on the identity of the Independent Person within 10 Working Days of the Determination Notice, he shall be appointed (on the application of any party) by the President from time to time of the Royal Institution of Chartered Surveyors.
8.1.4 The Independent Person shall act as an expert.

8.1.5 The following provisions shall apply to the determination by the Independent Person:

(a) he shall have the power in relation to any dispute referred to him which he considers to be of a specialist nature to seek specialist advice from a third party or parties (as appropriate), who has been qualified in respect of the subject-matter of the dispute or difference in question for not less than 10 years and who shall be a specialist in relation to the matter so referred to him (a "Specialist Person").

(b) he shall consider (and make available to any Specialist Person(s)) (amongst other things) any written representations made on behalf of any party (if made reasonably promptly);
(c) he shall copy any written representations made on behalf of any party (if made reasonably promptly) to the other party and any comments from the other party upon them (if made reasonably promptly) shall be considered by the Independent Person and made available to any Specialist Person(s);
(d) the parties shall use their reasonable endeavours to procure that (with the assistance of any Specialist Person(s)) he shall give his decision as speedily as possible;

(e) the costs of appointing him (and any Specialist Person(s)) and his costs and disbursements in connection with his duties under this deed shall be shared between the parties to the dispute in such proportions as he shall determine or, in the absence of such determination, equally between the parties;

(f) if [either] party pays the fees and expenses of the Independent Person (and/or any Specialist Person(s)) in default of payment by the other, it shall be entitled to recover a fair and proper proportion from the other;
and in each case he shall be directed to deliver his determination within [20] Working Days
 of reference of the dispute to him.

8.2 New appointments
If the Independent Person dies, refuses to act or is unable to act, or fails to proceed with reasonable speed to discharge his duties, then the procedure for the appointment of the Independent Person in clause 8.1 may be repeated as often as necessary until a decision is obtained.
8.3 Decision of Independent Person
The decision of the Independent Person shall be final and binding save in the case of manifest error.

9. [CONSENT OF MORTGAGEE
The Mortgagee confirms and consents to:

(a) the release of the Rights referred to in clause 4; and
(b) the cancellation or adjustment (as the case may be) of any entries relating to them from or on and the noting of this deed against the title[s] to the Adjoining Property at the Land Registry.]
10. VAT

10.1 The consideration for any taxable supply made pursuant to or in connection with the terms of this deed is exclusive of VAT.

10.2 If this deed or anything in it gives rise to a taxable supply for VAT purposes by any party to any other party, unless otherwise stated in this deed, the paying party shall pay to the recipient party a sum equal to that VAT in addition to any other consideration subject (in either case) to the provision by the payee of a valid VAT invoice to the paying party.

10.3 If any amount paid by any party to any other party in respect of VAT pursuant to this deed is subsequently found to have been paid in error the recipient of such payment shall:

10.3.1 if it has not yet been included in a VAT accounting period which has closed, repay such amount forthwith to the other party; or

10.3.2 if it has been included in a VAT accounting period which has closed, use its reasonable endeavours to obtain its repayment as soon as possible and forthwith on receiving any such repayment shall pay to the other party the amount received.
11. NOTICES IN CONNECTION WITH THIS DEED

11.1 Where a notice is to be given in connection with this deed, it must be given in writing and signed by or on behalf of the party giving it, unless it is stated that it need not be given in writing.

11.2 Any notice to be given in connection with this deed will be validly served if sent by first class post or recorded delivery and addressed to or personally delivered to:

11.2.1 the address given in this deed or such other address which a party has notified to the others in writing; or

11.2.2 the relevant party's registered office from time to time or last known address.

11.3 Any notice or demand sent by post from within the United Kingdom and properly stamped and correctly addressed will be conclusively treated as having been delivered two Working Days after posting.

12. REGISTRATION AT THE LAND REGISTRY

12.1 The parties to this deed agree to:

12.1.1 make an application to the Land Registry to cancel all references to the released rights in accordance with this deed from the respective titles to the Adjoining Property and the Property;

12.1.2 register this deed against the respective titles to the Adjoining Property and the Property within one month of the date of this deed;

12.1.3 [use their respective reasonable endeavours to procure that all rights granted or reserved by this deed are properly noted against the affected titles;] and

12.1.4 within one week of the registration of this deed against the affected titles deliver to the other official copies of the affected titles.

12.2 No party shall be liable to the other for the other's failure to register and protect this deed.

13. COSTS
[Each party shall bear their own costs in connection with this deed.] or
[The Development Owner shall pay to the Adjoining Owner [and the Adjoining Owner's Tenant] [its][their] reasonable and proper professional fees in connection with this deed, up to a maximum of [                                           ], plus VAT (if and to the extent only that [it][they] [is][are] unable to recover such VAT as input tax) and disbursements on the date of this deed.]
14. CONTRACTS (RIGHTS OF THIRD PARTIES) ACT
Unless otherwise expressly stated, nothing in this deed will create any rights in favour of any third party pursuant to the Contracts (Rights of Third Parties) Act 1999.

15. GOVERNING LAW AND JURISDICTION

15.1 This deed and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by the law of England and Wales.

15.2 The parties irrevocably agree that the courts of England and Wales shall have exclusive jurisdiction to determine any dispute or claim that arises out of or in connection with this deed or its subject matter or formation (including non-contractual disputes or claims).

Delivered as a deed on the date of this deed.

SCHEDULE
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1. [                                         ]

2. [                                         ]

SIGNED as a DEED by
)

[                                                                   ]
)

acting by [a director and its secretary]
)
[two directors]
)

Director


Director/Secretary

SIGNED as a DEED by
)

[                                                                   ]
)

acting by [a director and its secretary]
)
[two directors]
)

Director


Director/Secretary

SIGNED as a DEED by
)

[                                                                   ]
)

acting by [a director and its secretary]
)
[two directors]
)


Director


Director/Secretary

SIGNED as a DEED by [________________]
)

acting by a director in the presence of:
)    __________________________________


     Director

Signature of witness ___________________________________

Name (in block capitals) _________________________________

Address ___________________________________________

Occupation _________________________________________

SIGNED as a DEED by [________________]
)

in the presence of:
)    __________________________________


     (signature of relevant individual)
Signature of witness ___________________________________

Name (in block capitals) _________________________________

Address ___________________________________________

Occupation _________________________________________

� Amend if reciprocal release of rights to light and air.


� This deed is, broadly, drafted from the Development Owner's perspective. This deed does not cater for party walls, scaffolding or crane oversail provisions.


� It may be more convenient to have releases from adjoining tenants documented in separate deeds. In fact, there may be reasons of confidentiality which require that.


� This definition and other parts of this deed require amendment where the developer is not the owner of the Property when the deed is entered into.


� This is intended to refer to small pieces of extra land so as to avoid requiring a further deed of release in respect of that land.


� Consider the tax implications (e.g. VAT and Stamp Duty Land Tax) of any payments. The consideration may be paid at a later point or points and not on the date of the deed. It may be appropriate to remove the references to the amounts of consideration and separately document this (for reasons of confidentiality). This clause and deed are inappropriate for situations where the local authority has exercised power under section 237 of the Town and Country Planning Act 1990.


� The Development Owner may well have paid up front for the release and should, therefore, be entitled to the release, even if the Development Owner does not develop at all, or does not immediately develop all of the Development, hence, the drafting to prevent prescriptive rights to light and air being acquired, but only so far as they would otherwise be infringed by the Development.


� Great care should be taken by the Adjoining Owner in relation to the extent of the release it can give. It cannot release rights on behalf of tenants at its property, unless they have consented to such a release (either expressly or the lease allows this) or have no such rights. See clause 5.1.1 of this deed in that regard.


� The Adjoining Owner/Tenant may wish to limit the amount of the indemnity to the respective considerations specified in clause 3.


� This clause will only be included when there is a mutual release of rights to light and air. This clause assumes that the Property is vacant and the Development Owner can give the release without qualification.


� Clause 6 assumes there are no tenants in the Property and will require variation if there are tenants.


� This clause will not be included on every occasion, but it may be found helpful where the parties wish to include in the deed provisions governing the carrying out of the Development works and their impact on the Adjoining Property.


� The parties may wish to define "commencement of a Development", for example, by reference to section 56 of the Town and Country Planning Act 1990.


� Consider whether this is an appropriate period.


� The Land Registry is likely to refuse to note a deed purporting to release rights to light and air that are not referred to on the register. A possible way around this difficulty is to couple the release of a prescribed right of light and air with a grant of the right to develop within the agreed profile- the grant of the right, it appears, would be accepted for registration against the title of the donor of the right.
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