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GLOSSARYDEFINITIONS
of some-expressionsterms used in the Code

Expression—Section

rm_defined in ion

asset2.4
asset registry  37.838.5
charge 241141

ehargodassol 4
chargee—49-4.1.1
har 2.4
har inter 2.
chargor—48-14.1.1
current asset 414241.3
ceditablo-ehargo-32
exempt charge 27.2
financial collateral charge  29.1
fixed asset 44-341.2
future asset 124141
goods 14-813.1(b)
insolvency claw-back proceedings 54-352.3(d)
insolvency legislation 8§4-352.3(a)
insolvency officer 54.352.3(c)
insolvency proceedings 54.352.3(b)
inlangible  11.8(c)
itoaten 5
intangibles 13.1
inter in an 2.
land 44-813.1(a)
logaleharge- 34
ligation 2.
outright proprietary interest 41.4
f a receivable)17.1
r (of a receivable) 17.1
possessory charge 28

ables finand a4
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riority noti |
receivable 17.1
registrable charge 271
registrar 26-425.1
secured obligation 1842.6
UK business 26-326.1
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4-The power to create a charge

4-4-A chargor can create a charge over a-chargedits interest in an asset in favour of a
chargee to secure the performance of a-securedan obligation.

N

i

N

{a)rtheThe chargor can_be any person, subject to the limitations described in part 5;-be-
any-persom;.

{b}-theThe chargee can be the creditor_or creditors to whom the secured-obligation_
secured by the charge is owed or it may be another person (such as a trustee) for the

benefit of that-erediter;those creditors (see part 5).

{e)}-the-chargedThe asset can be anypresentexisting or future-interestin property of
any kind if-the-interest-is—capable-of being-transferred-or-if-a(see part 3). When the

harge is cr h is referr har

The chargor’s interest in the asset can be any existing or future proprietary interest can-
be—created—over—it—andof any kin . When th

interest is referr har inter

4). When the charge is cr h ligation is referr I ligation.



3  The effect of a charge

31 nce it h n cr 2 harge is effectiv ween the chargor an
the chargee.
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4-6-A charge can be created over a—chargedan asset even if the chargor has the

authority to dispose of the asset concerned free from the charge or to deal with it in
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r he chargor r the charge h n extinquish the chargee
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6 Distinguishing a charge from an outright interest

6.1 What distinguishes a charge from an outright proprietary interest is that the chargee’s

proprietary interest in the asset concerned secures the performance of a—secured-

6.2 Whether or not a proprietary interest in an asset does secure the performance of a-
seeuredan obligation depends on the legal rights, liberties, powers and immunities of
the parties to the transaction, not on the economic or functional effect of the

transaction.

6.3 The determination of those legal rights, liberties, powers and immunities depends on

6.4 A proprietary inter in an r h rforman f an obligation if th
ropri inter is gran rson over its inter in th in favour of
nother person (th neficiar n nder th rms of the tran ion concern
(@) rson is ow n obligation
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(b)

or-is—not—that-the proprietary interest concerned-secures—theperformance—of-a-
seeuredis an independent interest, separate from the obligation-,_
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() th neficiary is entitl in ment of th ligation from the propri
inter n

d) th nefici nnot recover more from the propri inter han th
mount of th ligation
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(@) A-—purports—te:a person transfers a proprietary interest in an asset to another

rson or cr ropri inter ver_an in favour of th her

(b) that proprietary interest secures the performance of a-securedan obligation,

then it is a charge, regardless of its characterisation by the parties.

7.2 Accordingly m security_assignments, pledges and contractual liens will
r har
8
applies in England and Wales.
8.2 40-4-This sectionCode does not affectapply to:
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(@) [Cape—Feown—mertgageslk—eorinternational interests under the International

Interests in Aircraft Equipmen Town nvention) R lations 201

2015/912); or
(b)  security which arises by operation of law; or

(c) security created before the Code came into force.
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9 reatin har
91
9.2
9.3
10
10.1 Th rms of the charge m identify the char nd th r ligation.
10.2 This r irement i isfied if, when the char m nfor it i ibl
establish whether or not:
(a) a particular asset falls within the scope of the assets which are charged by the
rms of the charge; an
(b) a particular obligation falls within the scope of the obligations which are secured
h rms of the charge.
11
1141
11.2
11.3
114
11.5
. tion 2 of the Law of Pr rty (M llan Provisions) Act 1 i
men rdingly.
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PART 3: CHARGED ASSETS

+1-Charged assets in-generaland charged interests

444-The charged asset can be any-interestwhich-the-chargor-hasormay-have-inthe-
future—in—property of any kind—{whetheror. It does not it-ishave to be located in

England and Wales or governed by English-tawjthe laws of England and Wales. It

not hav in existen he time the charge is cr

11-2-The charged interest which-the-chargor-has-inthe-property-can-be-any-collection-

which-acan be any proprietary interest can-be-created-14-3—TFhe—interestof _any
kind. It does not-therefere; have to amount to ownership. It can be legal or equitable.
It can be outright or by way of security.44+-4—The-charge-instrument-mustidentify-the-

haraed o A h h aquire h when the charae comes-to-be-enforced-ove

14-5-A personchargee can create a charge over the benefit of a charge (in other

words, a sub-charge).

14-6-A personchargor can create a charge in favour of a chargee over a receivable
(see section 17) owing by the chargee to the chargor.

H-7-A company’s uncalled capital is property of the company and the company’s
interest in it can be charged by itthe company.

H-8-Any-number-of charges-can-existconcurrently-overthe-sameTypes of asset:
+49-In this Code, property-isassets are, for certain purposes, divided into:

(@) land: which means-tand-andincludes fixtures;

(b) goods: which means any tangible assetproperty which is transferable by delivery;-
otherthan-fixtures; and

(c) intangibles: which means any property other than land or goods—(and-seme-
, i) , . 2l coll N

BD-#26235572-v16
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14 42 Future assets

141 424-A chargor can create a charge over any interest which it may subsequently have
in property—An—interestan asset. Assets of this kind isare described as a—future
assetassets in this Code.

14.2 12:3-If the terms of a charge instrumentis-expressed-to-chargeextend to future assets,
the charge will automatically extend-tecover the chargor’s interest in each future asset
concerned once the chargor ebtains—an-interest-in-the-property-concernedacquires it,
without the necessity for any other act by the chargor or for any further registration

under part 7.

14.3 424-A chargor can-therefore create a charge over all or any-part of its interest in its

present and future assets.

14.4 42.5-A chargor’s future assets include assets in_which it acquires an interest after it
has entered into insolvency proceedings—But-an-asset_other than assets recovered in
insolvency claw-back proceedings (see part 10)-is-not-an—asset-of the-chargorand-
aseordingheannebbo-chargod-bytho-charger,

15  43-Part of an asset

151 43-4-A charge can be created over part of an asset if that part which is charged is
identifiable.

15.2 13-2-A—charge—over—a particular percentage or proportion of an—assetgoods or
intangibles is identifiable. Unless the charge instrument provides to the contrary or the
parties agree to the contrary, the chargee is entitled to all of the proceeds of the asset
concerned until the chargee has received an amount equal to its percentage or
proportion.

16 44-Extent of charged assets

16.1 44-4-The identity and extent of the charged assetsasset is determined by the objective

intention of the chargor{see-part1)—\Ahere-the-charge-iscreated-by-a-documentthis-
depends, based on the interpretationterms of the deecumenttransaction concerned.

16.2 44-2-A charge over an asset extends to the proceeds of an unauthorised disposition of
that asset to the extent that they are capable of being traced_under the general law.

BD-#26235572-v16
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44-3-A charge over an asset extends to:

(a) the benefit of any insurance contract for the benefit of the chargor relating to that

asset; and

(b) where the asset consists of a right to receive money, any security for that right,
whether that security is proprietary (such-asi.e. a charge) or personal (such-asfor
instance a guarantee); and

(c) where the asset consists of the benefit of an account, the benefit of any

replacement account,
except to the extent that

(i)  the charge instrument provides to the contrary or the parties agree to the

contrary; or

44-4-A charge over land extends to fixtures on the land.

415-Receivables

454-A receivable is the right which one person (the payee) has to be paid money by
another person (the payer). The right can arise under a contract or in any other way;
and it can be present, future or contingent. It includes_the right to payment of a debt

and a claim for damages.

45:2-If a payee creates a charge over a receivable, the chargee obtains all of the
payee’s rights in relation to the receivable until the charge is extinguished, subject to
the terms of the charge-instrument and the provisions of this Code.

453-It is not a requirement for the creation of a charge over a receivable that notice of

the charge is given to the payer. But notice may be given-if-the-partiesto-the-charge-
wish.

154-For the purpose of this section, a payer only hasreceives notice of a charge
Honce it is actually aware of it. No formalities are required, but constructive notice is

not sufficient.

BD-#26235572-v16
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45-5-Until the payer has received notice of a charge, it will obtain a good discharge by
paying the payee or as the payee has directed. Once the payer has received notice of
a charge, it can only obtain a good discharge by paying the chargee or as the chargee

has directed.

45.6-To the extent that, as a result of payment, the chargee receives more than is
necessary to pay the secured obligatiensabligation, it holds the balance on trust for the

chargor under-the-equity-of redemption{seepart-or whoever else is entitled to it.

45-7-Once the payer has received notice of a charge, the chargee can bring legal or
arbitration proceedings in its own name against the payer without the involvement of
the chargor, except to the extent that the chargeehasdirectedthe—payerto—pay-
someone-elseparti he charge hav r herwise. To the extent necessary to
resolve the proceedings, the tribunal concerned will join the chargor to the
proceedings; and any costs of doing so are payable by the chargee (although it may
recover them from the payee if the payee has agreed to pay them or is otherwise liable

for them).

45-8-The chargee obtains no greater rights to the receivable than the payee has. For
instance, if the payment of the receivable is subject to a condition or to a right of set-off

under the contract, then the chargee is subject to them in the same way as the payee

is.__Accordingly, the payer cannot be required to pay a greater amount than the
ntr rovi r (ex for the identity of th n different terms than
h ntr. rovi

45.9-In addition, the payer can set off against the chargee any_other cross-claim which

it has against the payee if:

(@) the cross-claim arises under a contract or other transaction entered into before
the payer has received notice of the charge (even if the cross-claim was future or

contingent at the time notice was received); or

(b) the cross-claim is so closely connected with the chargee’s claim against the

payer that it would clearly be unfair for it not to be taken into account.

45-40-The rights, powers, liberties and immunities of the payer, the payee and the

chargee under this section can be varied by agreement between the relevant parties.

BD-#26235572-v16
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Other assets

1544-Provisions relating to specific types of asset can be addressed here if required,

for instance in relation to registered land, ships-and-aireratt, intellectual property and
parfenlarcatagorios-of gosdsand-intangiblestinancial collateral.

46-Prohibitions on charging certain intangible assets

46-4-The benefit of an intangible asset (for instance, a contract) cannot be charged if it
is prohibited by the terms on which the asset is created (for instance, the terms of the
contract which creates it), unless it is permitted by other legislation (such as the Small

Business, Enterprise and Employment Act 2015).
46-2-This is the case even if the prospective chargee is unaware of the prohibition.

46-3-Whether or not the creation of a charge is prohibited by the terms of a contract is

a matter of interpretation of the contract concerned.—Fhe-guestion-is-whether-itis-the-

16-4-1f the terms-of-a-coniract-do-prohibit-the-creation of a charge over all or any part

of the benefit of a-ceniractan intangible asse prohibited by terms on which the asse
was created, then:

(@) unless it is permitted by other legislation, any purported charge is, to the extent

of the prohibition, invalid; and

(b) if the chargor has agreed to create the charge, the invalidity of the charge may

result in a personal claim by the intended chargee against the chargor.

46-5-In this Code, a prohibition on the creation of a charge includes any limitation of
any kind on the creation of the charge (including, for instance, the requirement for a

consent which has not been obtained).

BD-#26235572-v16
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46-6-This section does not apply to a-centract-which-creates—aproprietary-interest-in-
land-or-goeds—{fer-instance,—a-lease-of-fandjthe proceeds of a receivable once they
have been paid.

47-Other contractual prohibitions on charging assets

4#+4-Neither the validity nor the priority of a charge over an asset is affected by any
contractual prohibition on the creation of a charge by a chargor, except to the extent

that it is invalidated under the preceding section.
4£2-This is the case even if the chargee is aware of the prohibition.

4£3-This does not affect any personal claim for breach of contract which the chargor

may be liable for.
174
(a) achargor creates a charge over an asset; and

(b) a person with a proprietary interest in that asset has the benefit of a contractual

prohibition on the creation of such a charge; and

(c) when taking the charge, the chargee had actual knowledge of that prohibition

and deliberately encouraged the chargor to breach it,

then the ehargerchargee is liable in tort for the loss suffered by the person in whose
favour the prohibition was given. The ehargerchargee has no other liability of any kind
(for instance, in tort or in equity) if it takes a charge in breach of a contractual

prohibition on its creation.

BD-#26235572-v16
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CONTRACTUAL RESTRICTIONS ON CHARGING ASSETS: ALTERNATIVE APPROACH

19. ntr. | restrictions on chargin

19.4 If the chargor commii reach of ntr. | restriction on the creation of
har ntering into the char he charqor is liabl h rson in wh
favour the restriction w. iven for the | ffer h rson result.
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(c)___when taking the char he char. h [ knowl f that restriction
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PART 4: SECURED OBLIGATIONS

21  48-Secured obligations
211 484-The secured obligation can be any obligation or liability of any kind of any person.
It can be an existing liability (whether present, future or contingent) or it may be a_
liability which is n in existen nd which m r may n me in xisten
in the future).

21.2 18.5-For example, a secured obligation may include a liability to pay all money from

time to time owing:
(@) to a particular person or class of persons; or

(b) under a particular agreement or class of agreements.

21.3 The secured obligation does not have to be owed by the chargor. Nor it hav
W he char
214 The identi n xtent of th r ligation i rmin h jectiv
intention of the chargor n th rms of the tran ion concern

21.5 18.6-If the secured obligation is not an obligation to pay money, the charge secures

the obligation to pay damages for breach.

BD-#26235572-v16
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PART 5:-THE PARTIES TO-A-CHARGE

22  20-The chargor

221 20-4-A charge can be created by any person, subject to the limitations contained in this
part and to any limitations contained in other legislation.

=l besdenbrn s popsape e chapoaps

22.2 2+-1-A-resident-natural-personAn individual cannot create a charge over an interest in
goods—{whether-they-are-inthe United Kingdom-or-elsewhere)_in England and Wales

unless:
(a) the goods are owned by the chargor at the time the charge is created; or

(b) the chargor is carrying on business as a sole trader and the charged-assetsdo-
notextend-beyond-thegoods concerned are assets of the business concerned; or

(c) the chargor is a member of a partnership or a limited partnership and the

charged-asseis—do-not-extend-beyond-thegoods concerned are assets of the

partnership concerned.

BD-#26235572-v16
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22-The chargee

231 221 ThechargeeA charge can be_created in favour of:

(a) the creditor or creditors to whom the obligation secured by the charge is owed

(the creditors); or
(b) another person (such as a trustee) for the benefit of the creditors.

23.2 22-2-A person can hold the benefit of a charge on behalf of any number of present,

future or contingent creditors.

23.3 22-3-The rights, powers, liberties and immunities of that person and the creditors

between themselves can be established and varied by agreement between them.

[Hransfers?]

BD-#26235572-v16
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PART 6:-THE TERMS-OF-A CHARGE
24 23-The terms

241 23-1-Subject to the provisions of this Code and of any other relevant laws and

regulations (such as those concerning consumers), the terms of the charge can be

agreed between the parties from time to time.

24.2 In the absence of agreement the chargor has%h&pewer—teﬁmmgm

24.3 In the absence of agreement, the chargee has no power to deal with the charged
assetsasset until the charge is enforced.

BD-#26235572-v16
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25 ¢l , ity of rod :

24.4 25-4-The doctrine of “clogs” on the equity of redemption is abolished-te-the-extent-that

BD-#26235572-v16
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PART 7: REGISTRATION

(a) {b)a company_or corporation incorporated by statute or created by Royal charter

in f the United Kingdom:{c)—a limited_liabil hi . I
i any part of the United Kingdom;

(b) {e)-a partnership or limited partnership which is created under the law of any part
of the United Kingdom;

() {e)resident-natural-personan individual who is carrying on business as a sole
trader_wholly or partly in the United Kingdom.

BD-#26235572-v16
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271

27.2

A UK in is:

(a) a UK-reqgistered company within the meaning of section 1158 of the Companies
Act 2006;

(b) alimited liability partnership registered in_an f the United Kingdom:;
(€) 264-Theregistraris-the-Registrarof Companiesa registered business.

Registrable charges

Every charge created by a UK business is a registrable charge unless it is an exempt

charge.

AnA charge is an exempt charge_if it is:
(@) apossessory charge; or

(b) afinancial collateral charge; or
(c) arentdeposit charge; or

(d) alloyd’s charge; or

(e) acentral bank charge; or

(f) a charge which is exempt from registration under this Code as a result of other

legislation.

29
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28.1

28.2

28.3

28.4

28.5

27-3-A charge is not created by a UK business if:
(@) the charge arises by operation of law; or
(b) the UK business acquires an asset which is already subject to the charge; or

(c) the UK business is the owner of property and, in connection with a dealing with
that property, it retains an interest in the property to secure the payment of a

secured obligation.
Possessory charge

A charge is a possessory charge to the extent that the chargee has possession of the

charged assetsasset at the time the issue is to be determined.

A person has possession of charged assets if:

(a) they are goods, and it has physical possession of them; or

(b) they are goods, and it has possession of them by attornment; or

(c) they are goods or intangibles, and it has documentary possession of them.
A person (A) has possession of goods by attornment if:

(@) someone other than the chargor or the chargee (B) has physical possession of

them; and

(b) atwith the requestconsent of the chargor, B has acknowledged to A that B holds

them on behalf of A.

The acknowledgement can be in writing, but does not have to be.
A person has documentary possession of goods or intangibles if:

(a) it has physical possession of a document of title to them (for instance, a bill of

lading, a bearer security or a negotiable instrument); and

(b) that document is either made out to bearer or made in favour of the person

concerned (whether initially or by endorsement).

A person who has possession of a charged assetsasset does not lese—that
possessioncease to have a possessory charge only because:

BD-#26235572-v16
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29.1

29.2

30

30.1

=

E

(a) the assets-areasset is taken from it without its consent; or

(b) the assets—areasset is sub-charged by that person to someone other than the

chargor with the consent of the chargor; or

(c) the assets-areasset is delivered to the chargor for the purpose of sale and on the

basis that the net proceeds of sale are held on trust for the chargee.
Financial collateral charge

A charge is a financial collateral charge if it is created or arises under a security

financial collateral arrangement.

Security financial collateral arrangement has the meaning given to it in The Financial
Collateral Arrangements (No 2) Regulations 2003 (SI 2003/3226) as amended from

time to time.
Rent deposit, Lloyds and central bank charges

A rent deposit charge is a charge in favour of a landlord on a cash deposit given as

security in connection with the lease of land.

A Lloyd’s charge is a charge created by a member of Lloyd’s (within the meaning of
the Lloyd’s Act 1982) to secure its obligations in connection with its underwriting

business at Lloyd’s.

A central bank charge is a charge which falls within section 252 of the Banking Act

2009, as amended from time to time.

BD-#26235572-v16
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32.6

31-Registration procedure-forcharges

34+4+-Where a UK business has entered-intocreated a charge-instrument{see-part-2),
the chargee, the chargor or a person acting on behalf of either of them (a registrant)

may deliver to the registrar:

(a) a certified copy of the instrument creating the charge instrument-(or, if itthere is
nota-decumentno instrument, evidence of the creation of the charge); and

(b) adocument specifying:
(i) the registered name and number of the chargor;
(i)  the name of the chargee;
(iii)  the date of creation of the charge; and

(iv) whether the charge is expressed to cover all, or substantially all, of the

present and future assets of the chargor.
34+2-This can be done even if the charge concerned is an exempt charge.
34-3-The certified copy of the charge instrument can be redacted to omit:

(@) personal information relating to an individual (other than the name of the

individual);
(b) the number or other identifier of a bank or securities account;

(c) asignature.

3+4—-As—soon—as—reasonably—practicable—afterOn receipt of those documents, the

registrar will register them and will deliver to the registrant an electronic confirmation

that the registrar has received those documents and the time of receipt.

[It is erucialintended that the chargee reeceiveswill receive confirmation of registration
automatically as soon as the documents are delivered-te-the-registrar.]

34-5-The charge becomes registered on receipt by the registrant of that electronic

confirmation.

34-6-That confirmation is conclusive evidence that the charge has been duly registered

and of the time of registration.
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3+7-The registrant may deliver to the registrar a notice of an intention to create a

charge {a—prierity-neotice)-in advance of the charge instrument-being-entered-intebeing

r ._That notice i ri riority notice in thi . The priority notice

must state the registered name and number of the chargor and the name of the

chargee;.

If a charge instrument-is—entered—intojs created by that chargor in favour of that
chargee and is registered within 30 days after the registration of the priority notice, the
charge will be deemed for-thepurpose—of priorities—with-thirdparties{see—part-8)3-to
have been registered at the time that the priority notice was registered-_for the purpose_

f the priority rul ntained in

33-Amendments-to-charges_and priority agreements

33-4-If ¢

(a) an amendment tojs made to the terms of a registrable charge; and

(b) the amendment extends the scope of the charged assetsasset or ef-the secured
obligatiens;-itobligation,

then the amendment must be registered in accordance with this part 7 because, to the

extent that it does so, it creates a new charge.

33:2-If any other amendment is made to athe terms of a registrable charge-which-has-
been-registered, the registrant may deliver a certified copy of the amendment to the
registrar, who maywill register it. Whether or not this is done does not affect the

validity of the charge or the conclusive nature of the existing certificate of registration.
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35 34-Releases of charges
351 34-4-The registrant may send to the registrar a notice that:
(a) the charge has been released; or
(b) specified assets have been released from the charge.

35.2 34-2-If the registrar has received confirmation from the chargee (or from a person
acting on behalf of the chargee) that the notice is correct, the registrar will, as soon as

reasonably practicable, register it and confirm that he has done so to the registrant.

343-[It is sometimes impossible to get the confirmation of a chargee even where the
charge has clearly been extinguished. It should be possible to tidy-up the register without

confirmation from the chargee if there are appropriate safeguards.]
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PART 8: PRIORITIES

36 The scope of this part

36.1 This part deals with the following priority issues:

(a) priorities between charges;

(b) {H-priorities between a charge and a subsequent outright disposition of assets

subject to the charge.

36.2 All-theseThese priority issues are determined in accordance with this Code, which

overrides any priority rule which would otherwise have applied under the general law.

36.3
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38 37 Priorities between charges

38.1 37-2-Rule-1-\Where-a-charger-has-createdlf more than one charge has been created
over the same charged asset, the priority of the charges can-be-agreed-by-the-chargor
and-tho-ehargoos-eoncomod—subloette-the—roguromonts—of-anybetween themselves

i rmin he following Rul

38.2 1. If

over the asset concerned is determined by the rules of the relevant asset registry, that-
agreement-can-be-made-atany-time-and-withoutformality-to the extent that those rules

resolve the priority i ncern

38.3 3F3-Rule 2: [If a ghgrggg asset is flngnggl collateral and a chargee takes—a—eharge—
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38.5 37-7When applying these rules to a charge, it makes no difference that the chargee

has authorised the chargor to dispose of charged assets free of the charge;-unless-the-
sopticohovecoronddetho contepny

38.6 37-8-The asset registries are:

(@) Her Majesty’s Land Registry;
(b) the register of British ships;
(c) the register of aircraft mortgages maintained by the Civil Aviation Authority;

(d) the registers of patents and of trade marks maintained by the
Comptroller-General of Patents, Designs and Trade Marks.
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Tacking further advances

If harge h riori ver another propri inter whether right or W. f

security), that priority extends to the entire secured obligation secured by the charge,
regardless of the time advances were made.

All restrictions on tacking further advances are abolished.
39-Transactions for which no value is given

39-4-If a person purports to ebtainacquire a proprietary interest in a charged asset
from a chargor for no consideration (for instance as a gift), that person takes its
proprietary interest subject to the charge.
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40.2 39:2-If a person obtains execution of any kind over a charged asset, the execution is

subject to the charge.

40.3 402-This is-the-case-unlessthe-parties-have-agreed-to-the-contrary-section is subject
regulation f the Uncertifi rities Regulations 2001 (2001/37 nd th
rul r ification ntempl ragraph f Sch le 1 h

Regulations.
41 Outright dispositions of assets

41.1 If a person-etherthan—areceivablesfinancier (the acquirer) purports to acquire an
outright proprietary interest in a charged asset by-centract-from a chargor which is not
in insolvency proceedings (see part 10), the acquirer will_only obtain its interest in the

asset free from the charge if:

(@) the chargor had the actual or apparent authority from the chargee to effect the

transaction; or
(b) inthe case of a currentfixed asset, the following section applies; or
(c) inthe case of a fixedcurrent asset, the next section but one applies.

41.2 A charged asset is a current asset if_it is:
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41.3 A charged asset is a fixed asset if it is not a current asset.

41.4 4 a-person-other-than-a-receivables-financier{the-acquirer)-purporis-to-acquire

anAn outright proprietary interest ina-currentasset-by-contractfrom-a-chargorwhich-is-

from-the-charge-unless:is any proprietary interest other than a charge.

42 43 Outright dispositions of fixed assets

421 434-If a person etherthan-areceivablesfinancier(the acquirer) purports to acquire an
outright proprietary interest in a fixed asset by-centract-from a chargor which is not in
insolvency proceedings-{seepart-10y, the acquirer will obtain its interest free from the
charge unless, at the time of the purported acquisition:

(@) {b)the charge was on the register at Companies House or at an asset registry;

or
(b) th irer actually knew th tw ject t harge; or
(c) the acquirer had constructive notice that the asset was subject to a charge.

42.2 43.2-A person will only have constructive notice that an asset is subject to a charge if
that person would have discovered the existence of the charge if it had made all those
enquiries which it ought reasonably to have made before entering into the transaction

BD-#26235572-v16

41



concerned. What is reasonable depends on all the circumstances relating to the
transaction (for instance, the identity of the parties, the nature of the assets concerned
and the size of the transaction).

43 right di itions of curren
43.1 If rson (th irer r ir n right propri inter in
rren from hargor which is not in insolven r in the acquirer will

obtain its interest free from the charge unless:

(a) the acquisition is prohibited in a contract entered into between the chargor and
the chargee (a restriction on disposal); and

(b) the acquirer actually knew of the restriction on disposal at the time of the
purported acquisition.

43.2 Nothing in this section absolves the chargor from the consequences of any breach of
contract which it commits as a result of breaching a restriction on disposal.

43.3 In the absence of fraud (in the sense of dishonesty), the acquirer is not liable to an

person for any breach of a restriction on disposal of a current asset by the chargor
(whether in tort, in equity or in any other manner).

Other priority issues
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PART 9: ENFORCEMENT

44-The scope of this part

44-1-This part applies to the enforcement of charges, except to the extent that other
laws (for example those concerning financial collateral, financial markets or settlement

finality) provide to the contrary.

44-2-Where the chargor is anatural-persenan individual, this part is subject to all laws
concerning consumers.

45 Time for enforcement

4541-A chargee can enforce a charge at the time provided for it in the charge

instrument, or as otherwise agreed by the chargor.

452 If there is no such provision or agreement, the chargee can enforce the charge as

soon as:

(a) all or any part of the secured obligation is payableto be performed; and

(b) the person liable to payperform the secured obligation has received notice
requiring it to be paidperformed; and

(c) unless the chargor is insolvent or admits it is unable to payperform the secured

obligation in full, two business days have elapsed from the receipt of that notice,

and the amountpayablesecured obligation has not been paidperformed in full.

46-Enforcement powers

46-14-A chargee can enforce a charge in the manner provided for in the charge

instrument, or as otherwise agreed by the chargor.

46-2-Alf there is no such provision or agreement, a chargee has the following-default

powers:

(a) to the extent permitted by the insolvency legislation (see part 10), to appoint an

administrator or administrative receiver of the chargor; and

(b) to appoint a receiver over all or any part of the charged interest in the charged
assets; and
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(c) to apply to court for the sale of the charged assets; and

(d) {e)to take all such other actions (or to refrain from doing so) in relation to all or
any part of the charged assets as the chargor could have done if they were not
charged (for instance by taking possession of them, selling them or leasing
them; exercising a power of netting; in the case of receivables, demanding and

receiving payment; and, in the case of cross-claims, setting them off).

46.-3-The-defaultThese powers do not apply to the extent that they are inconsistent with
the terms of the charge or the agreement of the parties. They can be increased,
reduced, disapplied or amended in any other way in_the terms of the charge or by

agreement between the parties.
46-4-For the purpose of enforcing a charge, the chargee can:

(a) transfer or procure the transfer of the legal title to a charged asset-even-if-itonhy-
itabl i if 4 ire | ficial | in it
concerned has been charged; and

(b) execute a deed even if the charge instrument-concerned-iswas not_created by a
deed.

46-5-To the extent that the charge is a financial collateral charge (see part 7), the
chargee also has the powers (for instance, the power of appropriation) conferred on it
by the Financial Collateral Arrangements (No 2) Regulations 2003 (SI 2003/3226) as

amended from time to time.

46.6-The power to take possession of a dwelling-house is subject to the restrictions
contained in section 36 of the Administration of Justice Act 1970, as amended by

section 8 of the Administration of Justice Act 1973.
46-7-Foreclosure is abolished.
47 Powers of administrators and receivers

47 4+-An-administrator-hasAdministrators have the powers conferred on him-er-herthem
by the insolvency legislation.

47 2-An—-administrativereceiverand-areceiverAdministrative receivers and receivers
each have the powers conferred on them inby the terms of the charge or by agreement
with the chargor.
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48.3 473-Except to the extent that they are amended inby the terms of the charge-

instrument or by agreement with the chargor:

(@) am-administrative receiverreceivers and areceiverreceivers each have the power
to take all such actions (or refrain from doing so) in relation to all or any part of
the-charged assets over which they are appointed as the chargor could have
done if they were not charged (for instance by taking possession of them, selling
them or leasing them; exercising a power of netting; in the case of receivables,
demanding and receiving payment; and, in the case of cross-claims, setting them
off); and

(b) (without limitation)—an administrative receiver—hasreceivers have the powers
conferred on him-or-herthem by the insolvency legislation (see part 10).

47-4-An administrator, an administrative receiver and a receiver can:

(a) transfer legal title to a charged asset-even-if-he-orshe-is-only-appointed-underan-
equitable-charge_if the entire beneficial interest in the asset concerned has been

charged; and

(b) execute a deed even if the charge instrument-concerned-iswas not_created by a
deed.

47-5-The power to take possession of a dwelling house is subject to the restrictions
contained in section 36 of the Administration of Justice Act 1970, as amended by

section 8 of the Administration of Justice Act 1973.
48-More than one charge

481-Where there is more than one charge over the same charged asset, the charged
asset can be sold free from any charges which rank behind the charge concerned. If
this happens, the rights of the subsequent chargees are transferred from the charged

asset to its proceeds of sale.

482 Where there is more than one charge over the same charged asset, the charged
asset can be sold under a second or subsequent charge subject to any charges which

rank in priority.

48.3-This section is subject to any agreement to the contrary between the relevant

parties.
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49 Effect on third parties

491-An administrative receiver of a chargor and a receiver of charged assets is the

agent of the chargor (even if the chargor enters into insolvency proceedings).

492 A person dealing with a chargee, or with a receiver or administrative receiver, is

entitled to assume, unless it has actual knowledge to the contrary, that:

(a) those persons have the power to do those things which they are purporting to do;

and
(b) they are exercising their powers properly.
50-Duties on enforcement

50-+-When enforcing a charge over charged assets, the person doing so (the enforcer)
owes a duty to each interested person to take reasonable care of the charged assets

which are the subject of the enforcement.
50-2-An interested person is:

(a) the chargor (where it is in insolvency proceedings, acting through its insolvency

officer — see part 10); and
(b) any chargee of the charged assets other than the enforcer; and

(c) any person (such as a guarantor) who is liable for all or part of the secured

obligations concerned.

50-3-When selling charged assets, the enforcer owes a duty to each interested person
to obtain the best price reasonably obtainable for the charged assets at the time of

sale.

50-4-The enforcer can sell the charged assets when it decides to do so. It has no duty

to accelerate or delay a sale even if to do so might increase the sale proceeds.

50-5-Any claim for breach of these duties by the enforcer must be brought by or on
behalf of an interested person for the amount of loss suffered by that person as a
result of the breach of duty. For this purpose, loss suffered by-the an insolvent chargor
includes loss suffered by its creditors (except to the extent that they are themselves

interested persons and bring their own claim).
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51.6 50-6-An enforcer can sell charged assets to a person connected with the chargee or

with anyone else with an interest in the charge. If it does so, it must have

contemporaneous evidence from an independent person qualified to give it that,_in that

person’s opinion, it has obtained the best price reasonably obtainable for the charged
assets at the time of sale.

817 50-8-Where the charged assets consist of financial collateral, this section is subject to

the rules concerning enforcement contained in the legislation concerning financial
collateral. It is also subject to Part VIl of the Companies Act 1989 and to the Financial

Markets and Insolvency (Settlement Finality) Regulations 1999.
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safequards for the charqgor.]
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PART 10: INSOLVENCY PROCEEDINGS

51 Effectiveness of charges

5144-A charge creates a proprietary interest in the charged asset and it remains

effective until it is extinguished, even if the chargor is in insolvency proceedings.

54:2-If the chargor does enter into insolvency proceedings, the rights of the chargee in

relation to the charge are subject to the insolvency legislation.
54-3-In this Code:
(a) insolvency legislation means:
(i) the Insolvency Act 1986 and secondary legislation made under it;

(i)  the European Insolvency Regulation (Regulation (EU) 2015/848 of 20 May

2015) as it may be amended from time to time; and

(ii) any other primary or secondary legislation in force in England from time to

time relating to, or affecting, insolvency or reorganisation.
(b) insolvency proceedings means:
(i)  where the chargor is a natural person, bankruptcy; and
(i)  in any other case, liquidation or administration;

(c) insolvency officer means a trustee in bankruptcy, liquidator or administrator of a

chargor;

(d) insolvency claw-back proceedings means the proceedings described in section
62:93.

52-Insolvency claw-back proceedings

524-Under the insolvency legislation, a charge may be set aside in whole or in part

(and other remedies may be available) if:

(a) the charge is a voidable preference (see Insolvency Act 1986, sections 239 and
340); or
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(b) [the charge secures old money_— perhaps limited to a charge over all or
substantially all of the chargor’s assets]; or

(c) the charge is a transaction at an undervalue (see Insolvency Act 1986, sections
238 and 339); or

(d) the charge is part of a transaction defrauding creditors (see Insolvency Act 1986,
section 423).

54 53 Limitations of enforcement

541 534-If the chargor is a company which goes into administration, there are limitations
on the chargee’s power to enforce the charge (see Insolvency Act 1986, paras 43 and
44 of Schedule B1).

54.2 53.2-There are similar limitations where a small company proposes to enter into a
voluntary arrangement (see Insolvency Act 1986, Schedule A1).
54.3 53.3-[Bank resolution proceedings]
55 54-Use of charged assets by a liquidator or administrator
551 5441t is envisaged that section £§455 will contain a power for an administration (and

possibly a liquidator) to use a certain amount of charged assets in certain limited

circumstances.__As_an_interim measure, we may need to draft a provision which

Note: Cross-border transactions

Cross-border transactions are so important in practice that it is considered desirable to add a
further part to the Code — Part 11: Cross-Border Transactions — to deal with the conflict of
laws. There are difficult issues here — not least its relationship with EU law — and it has been
decided not to propose drafting at this stage but first to see if it is possible to reach a

consensus on what is both feasible and desirable.
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